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Any person aggrieved by this Order-In-Appeal issued under the Central. Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

qral r grlrur 3rear
Revision application to Government of India :

(1) ala snrcr zyca rffm, 1994 cti- 'cfRT 3lmff aar Tyci a i tar err "cb)- \:fq-'cfRT <B" -i:rl!fl'f~
cB" 3@<ffi y7erur maaa a7flRa, ad aT, far +inrz, lua far, a)ft iifa, #Ra cft-q '+fcA, x=fw; .:wf, ~ ~
: 110001 "cb)- ctl- ufAT ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuf? mar al tRmm a hit zfma fft usrr zr arr ran # a fa#ft usrr a gr
rue7IN imt ua gg mf B, m fa8t rrrI za Tuer ii ark c16 fa#talaza fa#t qusrTr #j at ,=rrc;r cti- Wclxrr *
hra g st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3lTTFf m9lcR c#l" Un«a yea gar a fg tpt #Re mr t n{& shh h am#r it zr arr ya
fagafa nrgri, r#ta err 1llmf ata R zu arf@a 3rf@Ra (2) 1998 \:ITTT 109 FIRT
frgaa fhg ·Tg it

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) Rh sarea zre (r4ta) Pura4), 2oo1 Ru o aif RRfe qua ian zy-e t ufaii ,
)fa 3mar uf sh )faftfl m a ft -Irr vi or@a mar a6t at-t uRai rer
sf smear far uaar af@; 1 Ur Err rr g. m gzrsff a if« err as-z # feufRa 7 agr ()
rd # rrer €tr-6 'c!@Ff 6t 4Re #ft eh# afgt

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rfas maaa arr ui ica va ya car qt zna a "ITT "ffi ffl 200/- ~ :fTTlR c#l" \J[f(!
3llx ugi ica va v Gara k vnrar t at « ooo;- c#l" ~ :fTTlR c#l" \J[f(! ,

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

v#tat scan, a€tu sraa zyea vi hara rqll =nznf@rawIf 3rat
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) k4tu snra zyes 3rf@~zm, 1944 c#l" \:ITTT 35-il"/35-~ * awhr :

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

Gaar qRb 2 (1) sag 3gar # srarr at 3rfta, 3r4ta mRt zgca, tr
Gira yes vi hara srft#tr mrn@raw1 (frez) 6t 4fa &±fr ff0a, . 3rearer i it-2o,
#ea sRqa qm,rug, aunt7, 31nil4r-380016

0

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf z alta{ pc sr?ii atarr@hr at r@la pair fa #6h ar gram sqja
±r fut Grr a1Rey gra ha gy ft fa far 4l arf a aa a fry zrenferf 37fl4tr
znrznf@raur al ya 3rfl zr tu var at ya 3naa fa unar et

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

0

(4)

(5)

(6)

arzrrcl yen a/f@,fr 197o zrm vigil@er #t~-1 a 3if feufRa fag3r sad ma zu
Te 3rrsr zrenRenf fvfu If@rart mgr ?la ty #fa u .6.so ht a zrzrau yen
f?;cpc"i:1"1JT8l.=rr~I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gr 3it iaf@ mrii al fiat ma ar fuii 6t ail #t en raffa fau Grat & sit var zycn,
a4hrqr«a c vi hara 3rfi#tr rrznf@raswr (riff@qf) fr, 1982 # ffea &]

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#it yea, ta sqaa yca v hara or9hr mrnf@raw (Rrez), 4Ra ar#hat a me #
anacar#inDemand) gd s (Penalty) #T 10% pasa air 3#ear? 1 zrifr, 3f@aaa qaGa 1o nits
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

he4hr zeurz era3it tarah 3irifa, gr@rzit "qaczrRt aiar"(DutyDemanded) 
(i) (Section)~ 1Da4fa if@r;
(ii) frnr irardRs #r uffi;
(iii) hadhe raj hrm 6haa erfr.

> rqasar 'ifa3rd'rz pasalgearai, 3r4ha' afRrah hfe q{ ra area fzmran?&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) 'and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

a ET 3mrr h ff 3rd I@raw h ar sr@ green 32rar ran zn ave ff@a t aT CflfclT fcnv .JW ~

h 10% 2para u 3ik szi ha us farfa ar av h 10% rarer u cBl" ar ~ ~I

6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penal!Y~
penalty alone is in dispute." .4 o"s· CcNTH41;"r,,..-
II. Any person aggrieved by an Order-In-Appeal issued under the Centra(~~POl[~J "'\'
Services Tax Act,2017/lntegrated Goods and Services Tax Act,2017 Goods aind~ eryjc~s §:-
Tax(Compensation to states) Act,2017,may file an appeal before the appropriate aru,(~q, ·t~ ~l

$ s°~;·a~~~.
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ORDER IN APPEAL

The Assistant Commissioner, CGST & Central Excise, Division-VII, Ahmedabad
North, Ahmedabad (hereinafter referred to as the 'appellant') has filed the present
appeals against the following Orders-in-OriginaJJb(hereinafter referred to as 'impugned
orders) passed by the Assistant Commissioner, CGST 8 Central Excise, Division-VII,
Ahmedabad North, Ahmedabad (hereinafter referred to as 'the adjudicating authority')
in the matter of refund claims filed by M/s. Radix Software Services Pvt Ltd, 401,

Anand Mangal 2 B/H Omkar House, C.G. Road, Navrangpura, Ahmedabad-380009
(hereinafter referred to as 'respondent'). Since the issue involved in both the appeals is
common, I take up for disposal by a common order.

Sr. Appeal No. Order No. and OIO reviewed Review Period Amount under dispute
No. Date of.Form by Order No. of (

GST RFD 06 & Date disput
e CGST SGST IGST

1 V2(GST)S3 Div-VII/GST- The Pr. 70/2018 July 7574 7574 0
/EA2] Refund/ 198/ Commissioner, 19 dated: 2017
NORTH/ Radix CGST & C. Ex., 14.03.201
APPEALS/ Soft/2018 Ahmedabad 9
18-19 dated North

10.09.2018
2 V2(GST)54 Div-VII/GST- The Pr. 71/2018 Sept' 717 717 0

/EA2/ Refund/ 148/fi Commissioner, 19 dated: 2017
NORTH/ nal/Radix CGST & C. Ex., 14.03.201
APPEALS/ Soft/2018 Ahmedabad 9
18-19 dated North

10.09.2018

2. The facts of the case, in brief, are that the respondent, holding GSTIN No.
24AAECR9 105J1ZC had filed the above refund claims under section 54 of the CGST
Act, 2017 for the amount as mentioned in the following table, on account of input tax

credit(ITC) accumulated due to Zero rated supply of goods and services, without
payment of integrated tax. The claims were filed manually vide Circular No.
17/17/2017-GST dated 15.11.2017. On verification of the refund claims, the
adjudicating authority had found some discrepancies and deficiency memo had been
issued to the respondent. Later on, Show Cause Notices were also issued to the

respondent.

Sr. Appeal No. Order No. and Period Amount claimed ( Amount Sanctioned (j
No. Date of Form of

GSTRFD 06 dispute
CGST SGST IGST CGST SGST IGST

1 V2(GST)53 Div-VII/GST July 1919097 535217 34658 533250 533250 34658
/EA2/ Refund/198/R 2017
NORTH/ adix Soft/2018
APPEALS/ dated
18-19 10.09.2018

2 V2(GST)54 Div-VII/GST Sept' 1374419 1374419 57940 1348227 1348227 57940

/EA2/ Refund/148/fi 2017 (1374419 (1374419
NORTH/ nal/Radix -26192) -26192)
APPEALS/ Soft/2018
18-19 dated

10.09.2018

3. On examination of refund claims and the written submissions of the respondent
in response to the notices, the adjudicating authority found that the respondent is
engaged in supply of Services outside India and has claimed the refunds of ITC on

export of services without payment of Integrated Tax for the month and

September 2017.

°>a,.°
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4. In case of the refund claim for the period of July-17, it was noticed by the
adjudicating authority that the respondent has taken net input tax credit of CGST for
the amount of Rs. 1919097/- in RFD-01A, whereas the respondent was eligible for ITC
of CGST for the amount of Rs. 535217/- during the said period as per GSTR-3B.
Further, the respondent vide their letter dated 08.08.2018 submitted that they are
eligible for ITC of CGST for the amount of Rs. 535217/- only instead of Rs.' 1919097/
for the period of July-17 and hence the claim amount for ITC of CGST had been
reduced from Rs. 1919097/- to Rs. 535217/- for the said period. Further, it was also
found by the adjudicating authority that the respondent has availed ITC credit of
Capital goods for the amount of Rs. 3934/-(CGST- Rs. 1967/- and SGST- Rs. 1967/-),
whereas as per Rule 89, the respondent is not eligible for the same.

0

5. Further, in case of the refund claim for the period of Sept-17, it was noticed by the
adjudicating authority that the respondent had availed ITC credit of Capital goods for

the amount of Rs. 37902/-(CGST- Rs. 18951/- and SGT- Rs. 18951/-), which was
not recovered/adjusted from the refund claim for the month of Aug-17 due to
insufficient balance. It was also noticed that the respondent has availed ITC credit of
Capital goods for the amount of Rs. 14482/-(CGST- Rs. 7241/- and SGST- Rs. 7241/
) in the month of Sept-17. Whereas as per Rule 89, the respondent can claim refund of
ITC on Inputs and Input services only and therefore the respondent is not eligible for
the refund claim amounting to Rs. 52384/- {37902/- (Aug-17) + 14482/- (Sept-17)},
i.e. (CGST- Rs. 26192/- and SGST- Rs. 26192/-).

0

4. Further, it was observed by the adjudicating authority that the respondent has
also submitted all the declarations as mentioned in Form RFD-01 in case of all the
refund claims and all the documents and records were found in proper order and
correct. Thus, the adjudicating authority sanctioned the refund amounts (as
mentioned in the above table under Para 2) vide the impugned orders.

- .

5. Thereafter, all the above mentioned impugned orders were reviewed by the Pr.
Commissioner, CGST & C. Ex., Ahmedabad North and Review Orders for filing appeals
under sub section (2) of section 107 of the CGST Act, 2017 were issued on the ground
that the said refunds sanctioned are not proper and legal as the adjudicating authority

has wrongly sanctioned the excess refunds.

6. Being aggrieved with the impugned orders, the appellant has filed the present

Circular No. 59/33/

appeals mainly on the following grounds:
(a) the said refund claims files were sent for the post-audit purpose. The Audit
Cell, CGST & C. Ex., Ahmedabad North observed that" it appears that the said
claims pertain to refund of IGST paid on export of Goods and Services. The
same have been examined and observed that as per the copy of purchase
invoices as well as summary statement of purchase invoices, it appears that in

some cases, input tax credit are not admissible a ::-=-_,., and 4.1 of
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[b) it is noticed that the respondent had availed the Input Tax Credit for the
followings which are not eligible in view of sub-section (5) of Section 17 of the ..
CGST Act, 2017:
(i) in respect of refund claim for the period July 2017- Input Tax Credit availed
for Food/Catering services amounting to Rs. 7,425/- for CGST and Rs. 7,425/
for SGST and For Purchase of Gift articles amounting to Rs. 405/- for CGST
and Rs. 405/- for SGST.
(ii) in respect of refund claim for the period September 2017- Input Tax Credit
for Food/Catering services amounting to Rs. 720/- for CGST and Rs. 720/- for
SGST.

(c) the respondent does not satisfy any of the conditions as mentioned in sub
section (5) of Section 17 of the CGST Act, 2017. As such, the said Input Tax
Credits have to be deducted from the Net ITC before calculating the maximum
refund claim.

(d) the adjudicating authority has sanctioned excess amount of Rs. 7574/- for
CGST and Rs. 7574/- for SGST for the month of July, 2017 and excess amount
of Rs. 717/- for CGST and Rs. 717/- for SGST for the month of Sept, 2017.

(e) the adjudicating authority has erred by sanctioning the excess refund claims
and therefore, the impugned orders are not proper and legal in respect of the

above facts.

7. Personal hearing was conducted on.01/05/2019, Mr. Bishan R Shah and Miss
Priyanka Amin, Chartered Accountant, appeared on behalf of the respondent and
submitted a written statement dated O 1.05.2019 and reiterated the same.

8. The grounds raised in the written statement dated O 1.05.2019 submitted by the

respondent, are as follows:

0

(a) As per Section 17(5) of the CGST Act, 2017, they have rightly claimed the Q
credit of Restaurant Service. Restaurant service is not included in the list of
ineligible credit under Section 17(5) of the CGST Act, 2017Food and beverages
falling under Chapter head 1 to 23 as goods are not eligible. But, restaurant

services falling under SAC 9963 is eligible.
(b) As per eligibility and conditions for taking input tax credit under Section
16(1) of the CGST Act, 2017, the purchase of decoration items and photo frame
have been used for their business purpose and sales promotion i.e. for
furtherance of their business, therefore they are eligible for credit for the same.

9. I have carefully gone through the facts of the appeals, the department's
grounds of appeal in the Review Orders, the written and oral submission made by the
representatives of the respondent and the impugned orders. I find that the date of
receipt of all the impugned orders as mentioned in the review orders is 17.09.2018
and all the above appeals have been filed on 15.03.2019. As of the
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0

0

CGST Act 2017, the review of the order and the consequent filing of appeal by the
subordinate has to be done within a period of six months from the date of
communication of the order. I find that all the above appeals have been filled within

time limit.

10. In the present case, I find that the appellant has filed the appeals on the
ground that the excess refund has been sanctioned erroneously to the respondent,

whereas the respondent was not eligible to avail the Input Tax Credit under sub
section (5) of Section 17 of the CGST Act, 2017 for the following-

1. Food/Catering Services amounting to Rs. 7425/- for CGST and Rs. 7425/

for SGST (for the period July 2017),
2. Gift articles amounting to Rs. 405/- for CGST and Rs. 405/- for SGST (for

the period July 2017) and
3. Food/Catering Services amounting to Rs. 720/- for CGST and Rs. 720/- for
SGST (for the period September 2017).

The appellant has argued that the respondent does not satisfy any of the
conditions as mentioned in sub-section ·(5) of Section 17 of the CGST Act, 2017 and

y

therefore, the above mentioned Input Tax Credit should be deducted from the Net ITC

before calculating the maximum refund claim.

11. It shall be apt to reproduce the relevant part of sub-section (5) of Section 17 of

the CGST Act, 2017 which reads thus :-

5) Notwithstanding anything contained in sub-section (1) of section 16 and
sub-section (1) of section 18, input tax credit shall not be available in

respect of the following, namely:
(b) the following supply of goods or services or both-

(i) food and beverages, outdoor catering, beauty treatment, health
services, cosmetic and plastic surgery except where an inward supply of
goods or services or both of a particular category is used by a registered
person for making an outward taxable supply of the same category of
goods or services or both or as an element of a taxable composite or mixed

supply;." [Emphasis supplied]

It is evident from the above that input tax credit shall not be available on food
and beverages, outdoor catering subject to the exceptions given therein. I also find
that the respondent did not satisfy any of the conditions for exemption as mentioned
under Section 17(5)(a) of the CGST Act, 2017 and it is also evident that input tax
credit shall not be available in respect of the food and beverages/ outdoor catering
services. Further, I find that input tax credit shall not be available on gift articles i.e.

goods or services or both used for personal consumption.
I find that the CGST Act, 2017 has been amended vide the CGST (Amendment)

Act, 2018 and the amendments have been made effective only~wary 2019.'e,<e\
The present appeals pertain to the period for July 2017 iflr· ~..~~:·-~·J':r_~,,o__ 17 and

,8 y2% z. ·
» 3\(; "o .,__ "' . ~- 1/"
f? s 6»Ease
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therefore it would not be legitimate to discuss these amendments and its applicability ~
in the pretext of this case. Hence, I find that this would not help the respondent in any ..
manner.

12. In view of the foregoing, I find that adjudicating authority has erroneously
sanctioned the excess refund to the respondent and therefore the excess refund
amount should be recovered with appropriate interest. Hence, the appeals filed by the
appellant are allowed.

13. 30haai rrz t a 3rd ar furl 5rtm ala fan star ?]
13. The appeals filed by the appellants stand disposed of in above terms.

Date: .06.2019
Attested

Central Tax, Ahmedabad

To,
M/s. Radixweb Software Services Pvt. Ltd.,
401, Anand Mangal 2 B/H Omkar House,
C.G. Road, Navrangpura, Ahmedabad-380009.

Copy to:
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( 1)

(2)

(3)

(4)

(5)

\6)

(7)

The Chief Commissioner, Central GST, Ahmedabad Zone.

'the Pr. Commissioner, Central GST, Ahmedabad North.

The Assistant Commissioner, Central GST, Division-VII, Ahmedabad North.

The Assistant Commissioner(RRA), Central GST, Ahmedabad North.

The Asstt. Commissioner(System), Central GST HQ, Ahmedabad.
(for uploading the OIA on website)
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P.A. file.
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